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scribed by the Bureau of Internal Revenue and

by the Courts under which taxpayers may de-

termine the i^ortioii of their income earned

after July 29, 1927, which they are entitled to

treat as Community Income under the laws of

the State of California and report separately,

no opportunity has been afforded them to choose

between a joint and separate return. The right

is therefore reserved to amend this return at a

later date substituting therefor separate returns

of husband and wife and to have any excessive

tax paid as the result of filing this return

refunded.

Percy L. Pettigrew.

Laura Doe Pettigrew.

By Percy L. Pettigrew,

As Agent in Absence of Taxpayer."

That at the time that jDlaintiff and his said wife,

Laura Doe Pettigrew, were required to file their

respective individual income tax returns for the cal-

endar year 1928. no rules or regulations had been

prescribed by the Commissioner of Internal Rev-

enue or the Secretary of Treasury of the United

States with respect to the determination of what

constituted community income or- the manner of

dividing community income between sj)ouses dom-

iciled in California during the year 1928, where such

community income was attributable to and resulted

from the employment of both personal services ren-

dered during the year 1928 and of capital acquired
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prior and subsequent to July 29, 1927. That bv

reason of the absence of such rules [2] and regula-

tions, plaintiff and his said wife reported their

respective incomes in the manner hereinabove set

forth.

5. During the year 1928 plaintiff had an in-

come from salary and earnings resulting from the

employment of both personal services and capital

in the sum of $31,751.31, all of which said sum con-

stituted the community property of said plaintiff

and his wife, Laura Doe Pettigrew. That, pursuant

to the provisions of Section 161 (a) of the Civil

Code of the State of California, said Laura Doe

Pettigrew, the wife of plaintiff, had such a vested

interest in one-half of said sum of $31,751.31 that

she was entitled and required to report separately

and pay an income tax to said Collector of Internal

Eevenue for the First District of California on one-

half of said simi of $31,751.31, and plaintiff was only

required to report and pay an income tax to said

Collector on the remaining one-half of said sum of

$31,751.31. That in addition to the foregoing sum of

$31,751.31, plaintiff had during the year 1928 income

from his separate property in the sum of $47,029.61.

6. During the year 1929 plaintiff paid to the Col-

lector of Internal Revenue for the First District of

California the sum of $10,468.36, being the amount

of income taxes which would have been due from

plaintiff if all of said income hereinabove referred
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to had been income from the separate property of

plaintiff. That by reason of the fact that of said

income the sum of $15,875.66 was the separate in-

come of Laura Doe Pettigrew, his wife, the total

income tax due from plaintiff for the year 1928 was

the sum of $7,019.50, and plaintiff is entitled to the

return of the sum of $3,448.86, being the difference

between the income taxes 23aid by him and the

amount properly payable by him.

7. Within the time allowed by law and in the

manner [3] and form provided by law, plaintiff

duly and regularly filed with the Commissioner of

Internal Revenue his claim for refund in the sum

of $5,297.13, as and for income taxes illegally as-

sessed and collected from i^laintiff on account of in-

come taxes for the year 1928 ; that in said claim for

refund, plaintiff relied upon the grounds set forth

in this complaint. That subsequent to the filing of

said claim for refund, to-wit, on the 13th day of

July, 1932, the Commissioner of Internal Revenue

disallowed and rejected plaintiff's claim for refund

for the full aforementioned sum of $5,297.13. There-

after, and on said 13th day of July, 1932, the said

Connnissioner of Internal Revenue duly notified

plaintiff in writing of said disallowance and rejec-

tion, in accordance with the provisions of Section

3226, Revised Statutes, as amended, and as fur-

ther provided by Section 1103 of the Revenue Act

of 1932.
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8. The tax for which claim is made herein, tq-

wit, in the sum of $3,448.86, was erroneously and

illegally assessed and collected and the rejection of

plaintiff's claim for refund to the extent of

$3,448.86, together with interest thereon, was er-

roneous and improper.

9. No part of said sum of $3,448.86, iUegally as-

sessed and collected from plaintiff as aforesaid, or

any interest on said last mentioned sum has been

repaid or refunded to plaintiff, and the whole there-

of, to-wit, the sum of $3,448.86, together with inter-

est, is now due, owing and unpaid.

10. The sole person interested in and the owner

of said claim for the return of said sum of $3,448.86

and interest is plaintiff herein; that no assignment

or transfer of said claim, or any part thereof, or

interest therein, has been made, and the plaintiff

herein is justh^ entitled to the amount herein claimed

from the United States, after [4] allowing all just

credits and offsets due from plaintiff; that plaintiff

is a citizen of the United States, and has at all times

borne true allegiance to the Government of the

United States, and has not in any way voluntarily

aided, abetted or given encouragement to rebellion

against the said Government. That plaintiff believes

the facts as stated in this complaint to be true.

WHEREFORE, plaintiff prays for judgment

against defendant in the sum of $3,448.86, together

with interest thereon as provided by law, and costs

of suit, and for such other and further relief as
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may be meet and proper in the premises.

GOLDMAN & ALTMAX
Attorneys for Plaintiff,

State of California,

City and County of San Francisco,—ss.

PEECY L, PETTIGREAV, being first duly

sworn, deposes and says:

That he is the plaintiff in the above entitled ac-

tion; that he has read the above and foregoing com-

plaint, and knows the contents thereof, and that the

same is true of his own knowledge, except a.s to the

matters which are therein stated on his information

or belief, and that as to those matters, he believes it

to be true,

PERCY L. PETTIGREW
Subscribed and sworn to before me this -tth day

of October, 1933,

[Seal] LOUIS WIENE
Notary Public in and for the City and County of

San Francisco, State of California,

My conmiission expires July 30th. 1935,

[Endorsed] : Filed Oct. 4, 1933. [5]

[Title of Court and Cause.]

ANSWER,

Now comes the defendant and answers the com-

plaint on file herein as foUows:

I,

Defendant admits the allegations of Paragraphs

1, 2 and 3.
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II.

Answering the allegations of Paragraph 4, de-

fendant admits that on March 15, 1929, the plaintiff

executed and filed with the Collector of Internal

Revenue for the First District of California, an in-

dividual income tax return for the year 1928, which

purported to cover the income received by himself

and his wife, LAURA DOE PETTIGREW, for

the calendar year 1928. Defendant admits that at-

tached to said return was a notice directed to the

Coimnissioner of Internal Revenue, copy of which

notice is correctly quoted in Paragraph 4 of the

complaint.

Defendant denies the allegation in said paragraph

that at that time plaintiff and his wife were re-

quired to file their respective individual income tax

returns for the calendar year 1928. Defendant

alleges that the filing [6] of joint or separate re-

turns was optional under the provisions of Section

51 (b) of the Revenue Act of 1928.

Defendant denies the allegation in said paragraph

that at the time of filing said return no rules or

regulations had been prescribed by the Commis-

sioner of Internal Revenue or the Secretary of the

Treasury of the United States with respect to the

determination of community income or the manner

of dividing community income between spouses

domiciled in California during the year 1928, where

such community income was attributable to and re-

sulted from the employment of personal services

rendered during 1928 and of capital acquired prioi'
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to and sii])seqiieiit to July 29, 1927. Defendant

alleges that rulings were made and became effec-

tive thereon on March 4, 1929.

III.

Answering the allegations of Paragraph 5, de-

fendant has no information or belief upon the alle-

gations therein, and therefore denies the allegation

as to the amount derived by plaintiff from salary

and earnings and capital in 1928. Defendant neither

denies nor admits the legal conclusions in said

paragraph respecting the right of the wife of plain-

tiff to report a vested interest in i3art of said in-

come so alleged to have been derived by plaintiff.

Defendant has no information or belief upon the

allegation respecting the income derived by plain-

tiff during 1928 from his separate property, and

therefore denies each and every allegation therein.

IV.

Answering the allegations of Paragraph 6, de-

fendant admits that during the year 1929 plaintiff*

paid [7] said (Collector of Internal Revenue the

sum of $10,468.36, being the amount reported on

said retu.rn.

Defendant has no information or belief upon tlie

allegation in Paragraph 6 respecting the portion of

said income which was a separate income of plain-

tiff's wife, and therefore denies each and every alle-

gation therein. Denies that the total income tax

due from plaintiff' for the year 1928 was $7,019.50.

Denies that plaintiff is entitled to a return of

$3,448.86.
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V.

Answering the allegations of Paragraph 7, de-

fendant admits that on February 21, 1931, plaintiff

filed a claim for refund in the amount of $5,297.13,

and claimed that said amount represented a tax on

community income of himself and his wife, LAURA
DOE PETTIGREW.
Defendant admits that thereafter, and on June

28, 1932, the Commissioner of Internal Revenue re-

jected said claim for refund of $5,297.13, and noti-

fied the plaintiff on or about July 13, 1932, in

Avriting.

Admits that the grounds of said claim for refund

were the same grounds that are set forth in the

complaint. < W
VI.

Answering Paragraph 8, defendant denies each

and every allegation therein.

YII.

Answering Paragraph 9, defendant admits that

no part of said sum of $3,448.86 has been repaid

or refunded to the plaintiff. Denies that said

amount was illegally assessed or collected, and de-

nies that any part of said sum is now due or owing

by defendant to plaintiff or to anyone else. [8]

VIII.

Answering Paragraph 10, defendant has no infor-

mation or belief upon the allegations contained

therein and therefore denies each and every alle-

gation,
i
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WHEREFORE defendant prays that this action

be dismissed, for its costs and for such other relief

as may be just.

H. H. McPIKE,
United States Attorney.

ESTHER B. PHILLIPS,
Asst. L^nited States Attorney.

State and Northern District of California,

City and County of San Francisco.—ss.

ESTHER B. PHILLIPS, being first duly sworn,

deposes and says:

I hold the office of Assistant United States Attor-

ney for the Northern District of California. I am
charged with the responsibility of defending this

case in behalf of the United States. I have read

the foregoing answer and know its contents. The

answer is true of my own knowledge, save as to

matters therein alleged upon information and be-

lief, and as to those matters I believe the answer to

be true.

ESTHER B. PHILLIPS
Subscribed and sworn to before me this 1st day

of February, 1934.

[Seal] C. M. TAYLOR
Deputy Clerk, U. S. District Court,

Northern District of California.

Receipt of a copy of within answer admitted this

2d day of February, 1934.

GOLDMAN & ALTMAN
Attorney for Plaintiff.

[Endorsed] : Filed Feb. 2, 1934. [9]
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[Title of Court.]

AT A STATED TERM of the Southern Division

of the United States District Court for the

Northern District of California, held at the

Court Room thereof, in the City and County of

San Francisco, on Monday, the 19th day of Feb-

ruary, in the year of our Lord one thousand

nine hundred and thirty-four.

Present: the Honorable A. F. ST. SURE, District

Judge.

[Title of Cause.]

* * * Pursuant to the oral stipulation of the

attorneys made in open Court, it is Ordered that a

trial by jury be and the same is hereby waived. [10]

[Title of Court and Cause.]

AMENDMENT TO COMPLAINT TO CONFORM
TO PROOF.

By leave of court first had and obtained, plaintiff

above named files the following amendment to the

complaint to conform to proof at the trial of the

above entitled action and alleges

:

1. Incorporates by reference herein the allega-

tions contained in subdivisions 1, 2 and 3 and the

first paragraph of subdivision 4 of the complaint,

including the notice to the Commissioner of In-

ternal Revenue, and omits the balance of subdi-

vision 4 following said notice, and in place and

stead thereof, substitutes the following allegation:
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That plaintiff and his said wife, Laura Doe Petti-

grew, did not intend to elect, nor did they in fact

elect by the filing of said return above referred to,

to make a single joint return, within the purview

of subdivision (b) of Section 51 of the Revenue

Act of 1928.

2. In place and stead of subdivision 5 of said

complaint, plaintiff alleges:

5. During the year 1928 plaintiff received, as

and for compensation for personal services ren-

dered, the sum of $1215.00. During the year 1928

plaintiff had income in the sum of $39,926.87 at-

tributable to personal services rendered by plaintiff.

Both of said sums hereinbefore in this paragraph

set forth, and to-wit, aggregating the sum of $41,-

141.87, constituted conmiunity income of plaintiff

and his wife, Laura Doe Pettigrew, pursuant to the

provisions of Section 161(a) of the Civil Code of

the State of California, and plaintiff and said Laura

Doe Pettigrew were each entitled and required to

report separately and pay an income tax to the Col-

lector of Internal Revenue on one-half of said sum

of [11] $41,141.87, and plaintiff was only required

to report and pay an income tax to said Collector

on one-half of said sum of $41,141.87, to-wit, on the

sum of $20,570.94. That the net income of plaintiff

for the calendar year 1928, subject to payment of

Federal income taxes, was the sum of $58,210.00,

and said last mentioned sum includes the item of

$20,570.94 hereinabove referred to.
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3. In 23lace and stead of subdivision 6 of said

complaint, plaintiff alleges:

6. Plaintiff paid to the Collector of Internal

Revenue for the First District of California as and

for individual individual income taxes of plaintiff

for the calendar year 1928 the following sums upon

the following dates:

March 15, 1929 $2645.70

June 2, 1929 2645.70

September 6,1929 2588.48

December 11,1929 2588.48

Total $10468.36

That, by reason of the fact that in his return plain-

tiff included as his separate income the sum of

$20,570.93, which was the separate income of his

wife, Laura Doe Pettigrew, the correct income tax

due from plaintiff for the calendar year 1928 was

and is the simi of $6035.35. That the amount of in-

come tax due from said Laura Doe Pettigrew for

the calendar year 1928 upon said sum of $20,570.93

was and is the sum of $1008.02, no part of which

said last mentioned sum has been paid by said

Laura Doe Pettigrew, and plaintiff has consented

in open court to the reduction of the over-payment

of income taxes made by him by the aforementioned

amount of $1008.02 due from his wife, Laura Doe

Pettigrew. That, by reason of the foregoing, plain-

tiff is entitled to a net refund and return to him in

the sum of $3424.99.
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4. In place and stead of subdivision 7 of said

com- [12] plaint, plaintiff alleges

:

7. On February 21, 1931, and within the time

allowed by law and in the manner and form pro-

vided by law, plaintiff duly and legally filed with

the Commissioner of Internal Revenue his claim

for refund in the sum of $5297.13 as and for income

taxes illegally assessed and collected from plaintiff

on account of income taxes for the year 1928; that

in said claim for refund, plaintiff relied upon the

grounds set forth in his complaint herein. That sub-

sequent to the filing of said claim for refund, and

to-wit, on the 13th day of July, 1932, the Commis-

sioner of Internal Revenue disallowed and rejected

plaintiff's claim for refund for the full aforemen-

tioned sum of $5297.13. Thereafter and on said

13th day of July, 1932, said Commissioner of In-

ternal Revenue duly notified plaintiff in writing of

said disallowance and rejection in accordance with

the provisions of Section 3226, Revised Statutes, as

amended, and as further provided by Section 1103

of the Revenue Act of 1932.

5. In place and stead of subdivision 8 of said

complaint, plaintiff' alleges:

8. That the sum of $3424.99 was erroneously and

illegally assessed against and collected from plain-

tiff', and the rejection of plaintiff's claim for re-

fund to the extent of $3424.99, together with

interest thereon as provided by law, was erroneous

and improper.

6. In place and stead of subdivision 9 of said

complaint, plaintiff alleges

:
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9. No part of the aforementioned sum of

$3424.99, or any interest on said last mentioned sum

has been repaid or refunded to plaintiff, and the

whole thereof, to-wit, the sum of $3424.99, together

with interest thereon as provided by law, is now

due, owing and unpaid. [13]

7. In place and stead of subdivision 10 of said

complaint, plaintiff alleges

:

10. The sole person interested in and the owner

of said claim for the return of said sum of $3424.99

and interest is plaintiff herein; that no assignment

or transfer of said claim, or any part thereof, or

interest therein, has been made, and the plaintiff

herein is justly entitled to the amount herein claimed

from the United States, after allowing all just

credits and offsets due from plaintiff and his said

wife ; that plaintiff is a citizen of the United States,

and has at all times borne true allegiance to the

Government of the United States, and has not in

any way voluntarily aided, abetted or given en-

couragement to rebellion against the said Govern-

ment.

WHEREFORE, plaintiff prays judgment against

defendant in the sum of $3424.99, together with

interest thereon as provided by law and costs of

suit.

GOLDMAN & ALTMAN,
Attorneys for Plaintiff.

State of California,

City and County of San Francisco—ss.

JOHN C. ALTMAN, being first duly sworn, de-

poses and says:
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That he is one of the attorneys for plaintiff in

the above entitled action ; that he has read the above

and foregoing amendment to complaint to conform

to proof, and knows the contents thereof, and the

same is true of his own knowledge, and that he

makes this affidavit for and on behalf of plaintiff,

w^ho is now absent from the City and County of

San Francisco, wherein affiant has his office.

JOHN C. ALTMAN.
Subscribed and sworn to before me this 2nd day

of June, 1934.

[Seal] LOUIS WIENER,
Notary Public in and for the City and County of

San Francisco, State of California. [14]

Upon motion of plaintiff, and good cause appear-

ing therefor,

IT IS HEREBY ORDERED that the foregoing

amendment to complaint of plaintiff to conform to

proof at the trial of the above entitled action be

filed in the above entitled action.

Dated: July 9, 1934.

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Filed July. 9, 1934. [15]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

The above entitled cause came regularly on for

trial on the 1st day of June, 1934, before the above
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entitled court, Honorable A. F. St. Sure, judge pre-

siding, without a jury, a jury having been duly

waived by stipulation of the parties; Messrs. Gold-

man & Altman appearing as attorneys for the x^lain-

tift*, and H. H. McPike, Esq., United States Attor-

ney, and Miss Esther B. Phillips, Assistant United

States Attorney, appearing as attorneys for defend-

ant, and after trial had and the introduction of evi-

dence, both oral and documentary, the said cause

was submitted to the court for its consideration and

decision, and the court having considered the evi-

dence and the arguments of counsel, does now make

the following

FINDINGS OF FACT

1. That defendant is now and was at all times

mentioned herein and in the comi^laint a sovereign

body politic.

2. That plaintiff is now and was at all the times

mentioned herein and in the complaint a citizen of

the United States, residing in the City of Palo Alto,

County of Santa Clara, State of California.

3. During the entire year 1928 and for many

years prior thereto, plaintiff and Laura Doe Petti-

grew were husband and wife, living together as such

in the State of California and during all of the

times mentioned herein and in said complaint, plain-

tiff and said Laura Doe Pettigrew were domiciled in

and residents of the State of California.

4. On or about the 15th day of March, 1929,

plaintiff, executed and filed with the Collector of

Internal Revenue for the First District of Cali-
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fornia an individual income tax return covering in-

come received by himself and his wife, [16] Laura

Doe Pettigrew, for the calendar year 1928. In said

return filed as aforesaid and in answer to question

No. 3 thereof, to-wit, "Is this a joint return of hus-

band and wife" plaintiff and his wife, Laura Doe

Pettigrew, each signed a written statement ap-

l^ended to said return; that said statement was in

words and figures as follows:

"NOTICE

Commissioner of Internal Revenue,

Washington, D. C,

and

Collector of Internal Revenue,

San Francisco, California.

Sirs:

This return reflects the combined income of

Percy L. Pettigrew and Laura Doe Pettigrew,

husband and wife, both domiciled in the State

of California during the entire taxable year

1928.

In filing a joint return at this time these

taxpayers wish it to be specifically of record

that they do not exercise a binding election to

file a joint return of Community Income. Witli

the execution of salaries herein reported, what-

ever Community Income may have been re-

ceived during the year was received as the

result of the employment of both personal serv-

ices and capital, and until rules and regulations

are prescribed by the Buerau of Internal Reve-
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ime and by the C^ourts under which taxpayers

may determine the portion of their income

earned after July 29, 1927, which they are en-

titled to treat as Community income under the

laws of the State of California and report

separately, no opportunity has been afforded

them to choose between a joint and separate

return. The right is therefore reserved to

amend this return at a later date substituting

therefor separate returns of husband and wife

and to have any excessive tax paid as the result

of filing this return refunded.

Percy L. Pettigrew

Laura Doe Pettigrew

By Percy L. Pettigrew

As Agent in Absence of

Taxpayer. '

'

That plaintiff and his said wife, Laura Doe Petti-

grew, did not intend to elect, nor did they in fact

elect by the filing of said return above referred to,

to make a single joint return, within the purview of

subdivision (b) of section 51 of the Revenue Act

of 1928.

5. During the year 1928 plaintiff received, as

and for compensation for personal services rendered,

the sum of [17] $1215.00. During the year 1928

plaintiff had income in the sum of $39,926.87 attri-

butable to personal services rendered by plaintiff.

Both of said sums hereinbefore in this paragraph

set forth, and to-wit, aggregating the sum of $41,-

141.87, constituted community income of plaintiff
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and his wife, Laura Doe Pettigrew, pursuant to the

provisions of Section 161(a) of the Civil Code

of the State of California, and plaintiff and said

Laura Doe Pettigrew were each entitled and re-

quired to report separately and pay an income tax

to the Collector of Internal Revenue on one-half of

said sum of $41,141.87, and plaintiff was only re-

quired to report and pay an income tax to said

Collector on one-half of said sum of $41,141.87,

to-wit, on the sum of $20,570.94. That the net in-

come of plaintiff for the calendar year 1928, subject

to payment of Federal income taxes, was the sum

of $58,210.00, and said last mentioned sum includes

the item of $20,570.94 hereinabove referred to.

6. Plaintiff paid to the Collector of Internal

Revenue for the First District of California as and

for individual individual income taxes of plaintiff

for the calendar year 1928 the following sums upon

the following dates:

March 15,1929 $2645.70

June 2, 1929 2645.70

September 6,1929 2588.48

December 11, 1929 2588.48

Total 10.468.36

That, by reason of the fact that in his return plain-

tiff included as his separate income the sum of

$20,570.93, which was the separate income of his

wife, Laura Doe Pettigrew, the correct income tax

due from plaintiff for the calendar year 1928 was

and is the sum of $6035.35. That the amount of in-
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come tax due from said Laura Doe Pettigrew for

the calendar year 1928 upon said sum of $20,570.93

was and is the [18] sum of $1008.02, no part of

which said last mentioned sum has been paid by

said Laura Doe Pettigrew, and plaintiff has con-

sented in open court to the reduction of the over-

payment of income taxes made by him by the afore-

mentioned amount of $1008.02 due from his wife,

Laura Doe Pettigrew. That by reason of the fore-

going, plaintiff is entitled to a net refund and return

to him in the sum of $3425.99.

7. On February 21, 1931, and within the time

allowed by law and in the manner and form pro-

vided by law, plaintiff duly and legally filed with

the Commissioner of Internal Revenue his claim

for refund in the sum of $5297.13 as and for in-

come taxes illegally assessed and collected from

plaintiff on account of income taxes for the year

1928 ; that in said claim for refund, plaintiff relied

upon the grounds set forth in his complaint herein.

That subsequent to the filing of said claim for re-

fund, and to-wit, on the 13th day of July, 1932,

the Commissioner of Internal Revenue disallowed

and rejected plaintiff' 's claim for refund for the

full aforementioned sum of $5297.13. Thereafter

and on said 13th day of July, 1932, said Com-

missioner of Internal Revenue duly notified plain-

tiff in writing of said disallowance and rejection

in accordance with the provisions of Section 3226,

Revised Statutes, as amended, and as further pro-

vided by Section 1103 of the Revenue Act of 1932.

8. That the sum of $3424.99 was erroneously and
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illegally assessed against and collected from plain-

tiff, and the rejection of plaintiff's claim for refund
to the extent of $3424.99, together with interest

thereon as provided by law, was erroneous and
improper.

9. Xo part of the aforementioned smii of

$3424.99, or any interest on said last mentioned sum
has been repaid or refunded to plaintiff, and the

whole thereof, to-wit, the sum [19] of $3424.99,

together with interest thereon as provided by law,

is now due, owing and unpaid.

10. The sole person interested in and the owner

of said claim for the return of said sum of $3424.99,

and interest is plaintiff herein; that no assignment

or transfer of said claim, or any part thereof, or

interest therein, has been made, and the plaintiff

herein is justly entitled to the amount herein

claimed from the United States, after allowing all

just credits and offsets due from plaintiff and his

said wife; that plaintiff is a citizen of the United

States, and has at all times borne true allegiance

to the Government of the United States, and has

not in any way voluntarily aided. al3etted or given

encouragement to rebellion against the said Gov-

ernment.

And as conclusions of law from the foregoing

facts found, the court finds that the plaintiff,

Percy L. PettigTew, is entitled to have and recover

of and from the United States of America, defend-

ant, the simi of $3424.99, with interest as provided

by law. together with his costs herein expended,

taxed at the simi of $26.25.

Let judgment be entered accordingly.
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DONE in open court, this 9tli day of July, 1934.

A. F. ST. SURE
United States District Judge.

[Endorsed] : Receipt of a copy of the within find-

ings of fact and conclusions of law is hereby ad-

mitted, this 2 day of June, 1934.

H. H. McPIKE
ESTHER B. PHILLIPS

Attorneys for Defendant.

[Endorsed] : Filed Jul. 9, 1934. [20]

In the Southern Division of the United States

District Court for the Northern District of

California.

No. 19545-S

PERCY L. PETTIGREW,
Plaintiff,

—^vs

—

UNITED STATES OF AMERICA,
Defendant.

JUDGMENT ON FINDINGS

This cause came on regularly for trial upon the

1st day of June, 1934, before the Court sitting with-

out a Jury, a trial by Jury having been waived by

oral stipulation; John C. Altman and Richard S.

Goldman, Esqs., appearing as attorneys for plaintiff,

and Esther B. Phillips, Assistant United States At-

torney, appearing as attorney for defendant, and

the trial having been proceeded with, and oral and

documentary evidence having been introduced and
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closed, and the cause having been submitted to the

Court for consideration and decision, and the Court,

after due deliberation, having rendered its decision

and filed its findings, and ordered that judgment be

entered in accordance with said findings:

Now, therefore, by virtue of the law and by rea-

son of the findings aforesaid, it is considered by the

Court that Percy L. Pettigxew, Plaintiff, do have

and recover of the United States of America, De-

fendant, the sum of Three Thousand Four Hundred

Twenty-four and 99/100 (3424.99) Dollars, with in-

terest as provided by law, together with his costs

herein expended taxed at $26.25.

Judgment entered this 9th day of July, 1934.

WALTER B. MALING,
Clerk. [21]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED that this case came reg-

ularly on for trial before A. F. ST. SURE, United

States District Judge, sitting without a jury, on the

1st day of Jime, 1934, the plaintiff appearing by

his Attorneys, MESSRS. GOLDMAN & ALT-

MAN, and the defendant appearing by its Attor-

neys, H. H. McPIKE, United States Attorney for

the Northern District of California, and ESTHER
B. PHILLIPS, Assistant United States Attorney.

The following proceedings were had:

An opening statement of the case was made V)y

Mr. Altman as follows:
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''This is an action by the plaintiff against the

United States for the recovery of an overpayment

of individual Federal Income Tax for the year 1928.

There are only two issues involved in the case. The

first issue revolves around the question as to whether

the plaintiff, in filing the original return at the re-

quired time, in March of 1921, elected to file a joint

return for himself and his wife, or whether the way
was left open for the filing of separate returns.

It [22] is unquestionably true that the election

granted by the statute, namely Section 51-b of the

Revenue Act of 1928, is an election that must be

exercised one way or the other.

The second question involved only arises in the

event that the Court passes favorably upon the first

issue, and that second issue is as to the amount to

be attributed to profits from the sales of securities.

Briefly, the facts are as follows : In March, 1929

the plaintiff filed an income tax return. There was

included in the income tax return both the income

of the plaintiff and his wife. In answer to the ques-

tion as to whether it was a joint return of husband

and wife, there w^as a rider attached, signed by both

the plaintiff and his wife, briefly stating that in

filing the joint return at this time the taxpayers do

not exercise a binding election to file a joint return

on community income. It was pointed out in the

rider that with the exception of some $1215 of salary

practically the entire remaining income was the re-

sult of the employment of capital and personal ser-

vices of the plaintiff'. Under well-recognized for-

mulae in both the office of the general counsel and

the decisions of the Supreme Court of California,
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where personal services and employment of capital

enter into production of profits there is to be allo-

cated to those profits a ratio of capital and personal

services, dependent upon the value of the personal

services, and the normal rate of return upon the

money involved. At the time that this return was
filed, the Commissioner of Internal Revenue granted

merely a permissive right to a husband and wife

domiciled in California to divide community income

for Federal Income Tax purposes, and this permis-

sive right was further limited by a ruling- that was

published just before the time for filing the 1928

return. [23] This was further limited so that the

only thing it was stated could be included in the

returns at that time were salary, wages, and com-

pensation earned after July, 1927, which was the

date of the enactment of 161-a of the QiyW Code,

creating a vested right in the wife, and in addition

to the salary there could be included income from

property acquired after the basic date of July, 1927.

This hji^rid mixture of personal services and capi-

tal, which required a formula to determine it, was

not included in the permissive regulation established

by the Commissioner at that time, and as a result

thereof the plaintiff filed this return, wherein he

called attention to the fact that he was not exer-

cising a binding election. When the matter was

finally determined he should have the right to allo-

cate the proper portion of personal services and the

value of the personal services which should be con-

sidered community income to be divided between

himself and his wife. And, incidentally, as I said

before, not only did the plaintiff sign it, but the
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plaintiff who had the power of attorney of his wife

signed his wife's name to this notice by himself, so

as to indicate the specific reservation by both of

them to the filing of a separate return.

I might also say that appropriate claim for re-

fund was filed within the time allowed by law and

denied. As a result thereof the offer of the wife

to pay the additional taxes which would accrue by

reason of the division of this income was refused.

The time for the Commissioner to assess against

the wife has gone by. I wish to state at this time

for the record that in the event of a successful main-

tenance of this action by plaintiff, plaintiff will con-

sent to a reduction of the amount of the judgment

to the extent that additional taxes and interest

should be imposed upon the wife. Your Honor [24]

may remember that in another case by this plaintiff

about a year ago the same offer was made that is

being made at this time.

Miss PHILLIPS : I have no statement to make.

I think the issues are quite clearly stated by Mr.

Altman. The question is whether or not an election

was made by the taxpayer to file a joint return pur-

suant to the statute. Also there is the question as

to what is the amount of refund that would be due

in the event your Honor finds a judgment in favor

of the plaintiff.

The COURT : Do you regard the rider mentioned

by Mr. Altman of any significance, whatsoever*?

Miss PHILLIPS : I will be frank and say that

I think the cases are somewhat in conflict. The

question of an election and what is or is not a bind-

ing election by a taxpayer arises in several connec-
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tions. It arises as between husband and wife filing

a return, separate or joint; it arises in the case of

a corporation having several affiliates which may
have filed separate returns or consolidated returns,

an election has to be made. There are a nimiber of

cases on it. I do not think the cases are exactly

alike on the question. I think there is no question

but if an election is made it can be a binding one.

I think the cases are not quite in harmony on the

whole question.

The ('OURT: Was there not a clear indication

here that no binding election was made?

Miss PHILLIPS: He so states in his return,

that is to say, the return is, in fact, a joint return.

But the rider says, "We do not intend to make this

a final election."

The COURT : Is the question then solely whether

or [25] not the so-called rider is of any force what-

soever ?

Miss PHILLIPS: I think that some of the

cases would indicate that a rider could be of some

effect. I found one or two cases where a statement

of intention would be considered in determining

whether or not a binding election had been made.

The COURT: In view of the uncertainty of the

law at that time with reference to the interest of the

wife in the conmiunity property, do you think that

this rider should be considered as having some

weight ?

Miss PHILLIPS: I think the natural inclina-

tion of one would be to say '*Yes" to that. I think

the question whether or not the plaintiff's legal
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rights are determined sufficient to make a binding

election

—

The COURT: There was an uncertainty in the

law at that time, you know.

Miss PHILLIPS: I think probably the plain-

tiff was uncertain about it. As a matter of fact on
March 4, 1929, preceding the filing of the return, the

Commissioner had made rules and regulations

governing the filing of this return. Possibly the

plaintiff did not know it, but regulations had been
made.

The COURT
: Was it not after the 4th of March,

and after the date you have mentioned that the

decision of the Supreme Court came down definitely

settling this matter?

Mr. ALTMAN: Two years later, 1931. It was
the Malcolm case. The case held very definitely that

it is a question of fact for the court to determine on
the election. There is no case where they deny the

husband and wife the right to change where there

was a definite pointing out of [26] the basis of the

return that was being filed, and the reasons for it. I

may also say that this is largely a question of law to

be determined from the four corners of the state-

ment made by the parties.

The COURT
: Proceed with the evidence.

Mr. ALTMAN
: I offer in evidence as Plaintiff's

Exhibit No. 1, a certified photostatic copy of the

original return of the plaintiff for the year 1928.

Miss PHILLIPS: No objection.

(The document was marked ''Plaintiff's Ex-
hibit 1"). [27]
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UNITED STATES OF AMERICA
TREASURY DEPARTMENT

Washing'ton

November 6, 1934

PURSUANT to the provisions of Section 661,

Chapter 17, Title 28 of the United States Code

(Section 882 of the Revised Statutes of the United

States), I hereby certify that the annexed is a true

copy of Individual Income Tax Return for 1928,

(with schedule and notice attached), filed by Percy

L. Pettigrew, San Francisco, California, on file in

this Department.

IN WITNESS WHEREOF, I have hereunto set

my hand, and caused the seal of the Treasury De-

partment to be affixed, on the day and year first

above written.

By direction of the Secretary of the Treasury:

[Seal] F. A. BIRGFELD,
Chief Clerk, Treasury Department.
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PERCY L. PETTIGREW
San Francisco, California

Form 1040—Year 1928

PERCY L. PETTIGREW &
MARY E. CALLAHAN,
JOINT INVESTMENTS

SCHEDULE C-1

PROFIT FROM SALE OF STOCKS AND
BONDS HELD LESS THAN TWO YEARS

Selling

Security Cost Price Profits Losses

Bank of America $ 14,541.75 $ 16,399.71 % 1,857.96

Newmont Mining 94,370.92 98,055.10 3,684.18

Union Oil of California 33,171.25 34,034.73 863.48

U. S. Steel 46,752.50 46,460.50 % 292.00

American National Co. 7,317.50 10,211.20 2,893.70

Alaska Juneau 3,625.00 3,871.00 246.00

Bank of America 55,426.25 106,575.50 51,149.25

Bancitaly Corporation 615,198.75 606,038.88 9,159.87

Bank of Italy 27,920.00 27,566.86 353.14

Borden & Co. 34,691.60 33,136.00 1,555.60

Bowery & East River 44,332.00 56,489.00 12,157.00

Bunkerhill & Sullivan 123,616.40 141,032.39 17,415.99

Continental Can 17,495.00 17,684.50 189.50

Crown "Williamette 22,850.00 24,017.50 1,167.50

Clorox 1,935.00 3,665.70 1,730.70

Henny Motor Pfd. 2,248.75 2,438.75 190.00

Henny Motor Com. 1,360.00 2,041.13 681.13

International Nickel 102,807.50 111,368.99 8,561.49

Jackson Manion 9.212.50 13,999.87 4,787.37

Jackson Manion 4,522.42 4,113.12 409.30

Kolster Radio 13,562.35 13,797.75 235.40

Kennecott Copper 9,597.50 9.786.00 188.50

Los Angeles Investment 2,290.00 2,409.80 119.80

Missouri, Kansas & Texas 10,995.00 11,222.00 227.00

Melartic 68,743.44 70,913.19 2,169.75

Mathieson, Alkali 13,930.00 14,241.00 311.00

Montgomery, Ward 13,167.50 12,866.00 301.50

National Dairy Products 11,715.14 12,491.00 775.86

Oliver United Filter 5,950.00 10,598.50 4,648.50

Osisko Mine 610.00 499.09 110.91

Packard Motors 20,367.50 20.506.30 138.80

Paraffine Paint Co. 20,350.00 20,746.00 396.00

Real Silk Plosiery 8,845.00 9,354.20 509.20

Standard Oil of New Jersey 10,695.00 10,821.67 126.67

Schulte Retail Stores 16,367.50 11,343.00 5,024.50

Sinclair Cons. Oil 7,770.00 8,322.00 552.00

St. Louis & Southwestern R. R . 23,787.50 24,142.00 354.50

Shattuck Den. 3332.50 a, 333. 10 2,847.00 486.10

Sudbury Basin 15,797.50 14,407.08 1,390.42

Treadwell, Yukon, Short Acct. 1,523.44 1,626.42 102.98

Treadwell, Yukon, Long Acct. 1,675.00 1,425.00 250.00

Union Oil Associates 36,891.25 38,245.23 1,353.98

Yellow Truck 62,284.40 66,039.80 3,755.40

Youngstown Sheet & Tube 9,222.50 9,233.50 11.00

Forward 1123.551.59 % 19, 333. 34
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Percy L. Pettigrew

—

San Francisco, California

Form 1040—Year 1928

PERCY L. PETTIGREW &
MARRY E. CALLAHAN,
JOINT INVESTMENTS

SCHEDULE C-1

PROFIT FROM SALE OF STOCKS AND
BONDS HELD LESS THAN TWO YEARS

Selling
Security Cost Price Profits Losses

Forwarded $123,551.59 $ 19,333.34

lerbach, Com. $ 26,862.50 ? 24,227.50 $ 2,635.00

rth American 763.68 763.50 .18

1st Liberty Loan ZVz's 5,000.00 5,061.25 $ 61.25

i 1st Liberty Loan 414's 22,781.21 24,666.25 1,885.04

3rd Liberty Loan iVi's 5,000.00 5,023.44 23.44

4th Liberty Loan 4V4's 5,652.13 6,226.88 574.75

Gross Profits $126,096.07

Deduct Losses 21,968.52 $ 21.968.52

NET PROFIT $104,127.55

e foregoing Net Profit Reported on Forms 1040 By:
Mary E. Callahan, San Francisco, Calif. $ 52,063.78

Percy L. Pettigrewr, San Francisco, Calif. 52,063.77

$104,127.55

NOTICE
Commissioner of Internal Revenue,

Washington, D. C.

and

Collector of Internal Revenue,

San Francisco, California.

Sirs:

This return reflects the combined income of Percy

L. Pettigrew and Laura Doe Pettigrew, husband

and wife, both domiciled in the State of California

during the entire taxable year 1928.

In filing a joint return at this time these tax-

payers wish it to be specifically of record that they
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do not exercise a binding election to file a joint

return of Community Income. With the exception

of salaries herein reported, whatever Commimity
Income may have been received during the year was
received as the result of the employment of both

personal services and capital, and until rules and

regulations are prescribed by the Bureau of In-

ternal Revenue and by the Courts under which tax-

payers may determine the portion of their income

earned after July 29, 1927 which they are entitled

to treat as Community Income under the laws of

the State of California and report separately, no

opportunity has been afforded them to choose be-

tween a joint and separate returns. The right is

therefore reserved to amend this return at a later

date substituting therefor separate returns of hus-

band and wife and to have any excessive tax paid

as the result of filing this return refunded.

PERCY L. PETTIGREW
LAURA DOE PETTIGREW
By PERCY L. PETTIGREW

As Agent in Absence of Taxpayer.

PERCY L. PETTIGREW
was thereupon called as a witness for plaintiff, was

duly sworn and testified as follows:

This is m}^ signature on the affidavit to the re-

turn. Plaintiff's Exhibit No. 1. That is my signa-

ture on the first line of the rider, entitled "Notice"

which is the rider referred to in the answer to
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(Testimony of Perc}- L. PettigTew.)

Question 3 on the return (Exhibit No. 1). That is

also my signature "Percy L. Pettigi'ew" as Agent,

in absence of "taxpayer, Laura D. PettigTew."

Laura D. Pettigrew was my wife at that time, has

been my wife for many years, and still is my wife.

I had her power of attorney to sign her name
thereto at the time. During the year 1928, we were

husband and wife; were living together as such in

the State of California ; had been so for many years

prior, and still are living together in the State of

California as husband and wife.

During the year 1928 my business was the busi-

ness of dealing in securities. I had been in that

business on and off since 1900, but since 1920 I

devoted all my time to that business continuously

down to and including the year 1928. By business

in dealing in securities was buying and selling

securities as merchandise, I and my organization.

The method adopted by me in the purchase and sale

of securities was as follows: After thorough in-

vestigation, we would decide that a certain security

had merit and should sell for more money than

the market reflected, and we would buy it. Very

often in our analysis we would set a price what

we thought that security should bring, and when the

market reflected something like that price, we would

sell it. I will describe the nature of the investiga-

tion made with respect to a particular [28] security

before purchasing it.

Originally we started in this particular type of

work by examining into the nature of the resources.
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(Testimony of Percy L. Pettigrew.)

That entailed a lot of engineering work, as well

as an analysis of the financial condition of the

company. In later days we got into industrials,

and it always involved a study of the concern and

its operations, the efficiency of the operations.

During this i3eriod, 1920 down to and including

1928, I maintained an office for the purposes I have

mentioned in the Rilss Building, at San Francisco.

During this period and during the entire year 1928,

I devoted all my time to the purchase and sale of

securities. My business day consisted of a day l^e-

ginning at 9:00 o'clock and quitting at 4:00 or 5:00.

That was on practically all business days.

In connection with these examinations and studies

and analyses of these companies, we maintained

files; had a very complete record consisting of files

and data. It goes into rather an ela])orate piece of

business. In making these purchases and sales dur-

ing 1928, and in prior years, what was up]3ermost

in my mind was buying and selling securities for

profit. During- the years 1920 to 1928, practically

my entire time was devoted to this business, though

I had some minor outside activities. The net profits

made by me from these jjurchases and sales during

the year 1928, exclusive of dividends, was approxi-

mately $74,000. Based upon the time expended and

my experience in the matter, I think that a fair

value to be placed upon the personal services ren-

dered by me in connection with the purchase and

sales of securities during the year 1928 would [29]
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(Testimony of Percy L. Pettigrew.)

be anj-^vhere from $12,000 to $20,000, or $10,000 to

$20,000.

During the year 1928, I was familiar with gen-

eral monetary conditions, and I knew^ w^hat was a

fair return on invested capital used for stock pur-

poses. It is rather difficult to keep that type of

money working at better than 6% to 10%—about

8%. I think that 8% would be a very good return

during the year 1928.

I am the sole jDerson interested and the owner of

the claim which is being sued for in this action.

I have not made any assignment or transfer of the

claim or any part of it. I am a citizen of the United

States, at all times have borne allegiance to the

United States and have not in any way aided or

abetted or given encouragement to rebellion to the

United States.

It was thereuj)on stipulated that the payments

of income tax made by the plaintiff for the year

3928 to the Collector of Internal Revenue for the

First Collection District of California wa.s $2,645.70

on March 15, 1929; the same amount on June 2,

1929; the sum of $2588.48 on September 6, 1929 and

$2588.48 on December 11, 1929.

Cross Examination

I estimated the value of my services at $12,000

to $20,000, or $10,000 to $20,000 in the handling of

these securities. I think I put it a little modestly.

You would have to pay more than that for a good

man. Of course that mvolves upon me to say that

I am a good man. 1 am talking a))()ut tlie year
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(Testimony of Percy L. Pettigrew.)

1928. It is true that securities were generally ris-

ing; that it was a rising market throughout that

[30] year. When I say that the yield on capital

would be about 8% I have in mind that almost

any kind of capital invested in good securities

would have risen in 1928. It was a rising market,

but as a rising market, if you will recall, the

history of the 1928 market, the market did not

go right along up; it had its ups and downs.

It takes experience, such as I have had, to be

a judge of markets of that type, as well as being

able to watch the particular industry which you

have picked out. There is a general aspect there

—

there is no denying that we were in a prosperous

period at that time. The practice of buying and

selling in a prosperous period is just as hazardous

a.s it is in a time when it is not so prosperous. You

could have lost plenty of money in 1928 with a poor

selection of securities. If you buy poor securities at

any time you are apt to lose on them. But if you

l)uy fair securities in a rising market you are apt

to make a pretty good profit, but our careful study

and the way we went at this enabled us to select

what should have borne out an increment in value.

I never filed a separate return other than the one

that has been offered in evidence, that is the joint

return, in the form of a joint return. Subsequently

we filed a separate return as husband and wife, I

think, for the year 1928.

Mr. ALTMAX: I will stipulate that probably

what he is referring to is the claim for refund. I

will stipulate that no other return or returns were
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filed for 1928 by this plaintiff or bis wife, excepting

that a claim for refund was filed. Mrs. Pettigrew

never afterward filed ber own separate return. [31]

Redirect Examination

In the production of the $74,000 of net profits for

the year 1928, the capital that I had invested was

approximately $140,000.

It was thereupon stipulated that the items of

gToss income and deduction shown on the return

are correct.

Mr. ALTMAX : I offer in evidence a photostatic

certified copy of plaintiff's claim for refund.

(The document was marked Plaintiff's Exhibit

No. 2) [32]

PLAINTIFF'S EXHIBIT 2

CLAIM
To be filed with the Collector where assessment was

made or tax paid

308254

The Collector will indicate in the block l)elow the

kind of claim filed, and fill in the certificate on the

reverse side.

|X1 Refund of Tax Illegally Collected. 2278

Refund of Amount Paid for Stamps Unused, or

Used in Error or Excess.

Abatement of Tax Assessed (not applicable to

estate or income taxes).

2171301
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Collector's Stamp

(Date Received)

Feb. 21, 1931

Collector of Iiit'l Revenue

First Dist. Calif.

Received March 9, 1931

Claims Control Section.

State of California

County of San Francisco.—ss.

[Type or Print]

Name of taxpaj-er or purchaser of stamps

PERCY L. PETTIGREW
Business address

1616 RUSS BUILDING,
SAN FRANCISCO, CALIFORNIA

(Street) (City) (State)

Residence

PALO ALTO, CALIFORNIA.

The deponent, being duly sworn according to lav^,

deposes and says that this statement is made on

behalf of the taxpayer named, and that the facts

given below are true and complete:

1. District in which return (if any) was filed

1st California 1928

2. Period (if for income tax, make separate form

for each taxable year) from Jan. 1, 1928 to Dec.

31, 1928

3. Character of assessment or tax Income Tax

4. Amount of assessment, $10468.36 ; dates of pay-

ment Due dates—quarterly
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5. Date stamps were purchased from the Govern-

ment

6. Amount to be refunded $5297.13

7. Amount to be abated (not applicable to income

or estate taxes) $

8. The time within which this claim may be legally

filed expires, under Section of the Revenue

Act of 19 , on , 19

The deponent verily believes that this claim should

be allowed for the following reasons:

For the reasons stated in rider attached hereto.

(Attach letter size sheets if space is not sufficient)

Signed PERCY L. PETTIGREW
1616 Russ Bldg.,

San Francisco

Sworn to and subscribed before me this 20th day

of February, 1931

MARY D. F. HUDSON,
(Signature of officer administering oath)

Notary Public in and for the City

& County of San Francisco.

(Title)

State of California

(See Instructions on Reverse Side)
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Claim examined by—X.F. 6/9/32

Claim approved by—
Chief of Division.

Conmiittee on Claims

Amount claimed $5297.13 _

Amount allowed $ „

Amount rejected $5297.13

INSTRUCTIONS
1. The claim must set forth in detail and under

oath each ground upon which it is made, and facts

sufficient to apprise the Commissioner of the exact

basis thereof.

2. The claim should be sworn to by the taxpayer,

if possible. Whenever it is necessary to have the

claim executed by an attorney or agent, on behalf of

the taxpayer, an authenticated copy of the document

specifically authorizing such agent or attorney to

sign the claim on behalf of the taxpayer shall accom-

pany the claim. The oath will be administered with-

out charge by any collector, deputy collector, or in-

ternal revenue agent.

3. If a return is filed by an individual and a re-

fund claim is thereafter filed by a legal representa-

tive of the deceased, certified copies of the lettei's

testamentary, letters of administration, or other

similar evidence must be annexed to the claim, to

show the authority of the executor, administrator,

or other fiduciary by whom the claim is filed. If an

executor, administrator, guardian, trustee, receiver,

or other fiduciary files a return and thereafter re-

fund claim is filed bv the same fiduciary, docu-
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mentary evidence to establish the legal authority of

the fiduciary need not accompany the claim, pro-

vided a statement is made on the claim showing

that the return was filed by the fiduciary and that

the latter is still acting.

4. Where the taxpa.yer is a corporation, the

claim shall be signed with the corporate name, fol-

lowed by the signature and title of the officer having

authority to sign for the corporation.

PERCY L. PETTIGREW
1616 Russ Building, San Francisco, Calif.

Form 843.

During the calendar year 1928 my business con-

sisted of the purchase and sale of securities on a

speculative ])a.sis in an effort to realize profits both

from the sale of such securities and from the divi-

dends which might be received during the time said

stocks were held. This business required the devo-

tion of the major portion of my time and the invest-

ment of a substantial amount of capital, both of

which factors were indispensable, and contributed

equally to the production of the net profits reported

on my Income Tax return.

It is submitted that, the U. S. Supreme Court

having recently held that married California tax-

payers have the right to divide Community Income,

my tax liability should be redetermined on the basis

of eliminating from the return heretofore filed one-

half of such an amount as may be determined to

be Community Income.
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For the purpose of such adjustment it is proposed

that the Community Income be determined and the

tax adjusted as follows:

Taxable Net Income as Reported
Salaries and Directors Fees included therein $ 1,215.00

Profits from Purchases and Sales of Securities 74,659.67

Dividends received while holding stocks
(incidental to trading operations) 6,468.38

Deduct:
Interest paid
Office Expenses

Net Income Attributable to both
Capital and personal services

Portion thereof attributable to

personal efforts

Portion thereof attributable to

return on Capital

One-half the amount attribiitable to

personal services to be eliminated
from my personal return and reported

by my wife, Laura D. Pettigrew

Taxable income as amended
Less divideds (%) 3,234.19

Credit for Dependents (1) 400.00

Personal Exemption 3,500.00

$3,456.08
194.62

$82,343.05

3,650.70

oth

3 $78,694.35

$39,347.17

39,347.17

$78,780.93

Subject to normal tax

$19,673.58

$59,107.35

7,134.19

$51,973.16

EAENED INCOME CREDIT:
Basis as above
Less personal exemption and credit

Balance
Taxable (a)l%7r

(5) 3%
@ 5%

114% of

3% of

5% of

Surtax

$4000.00
$4000.00
$7773.58

Credit 25%
Normal Tax

Surtax

$4000.00 @ lVo%
4000.00 (a> 3%

43973.16 (d) 5%
48000.00
3973.16 (S) 13%

$19,673.58

$19,673.58

3,900.00

$15,773.58
4,000.00

4,000.00

7,773.58

$ 60.00

120.00

388.68

206.94

775.62
193.91

60.00

120.00

2,108.66

2,720.00

516.51

Total 5,615. 1'i
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Less Capital Loss Adjustnieut
(on stock acquired before Commuuity property

law was effective)

Less earned income credit

Tax as amended
Tax heretofore paid

Refund requested

250.0.-;

isn.oi

g 5,171.2:J

10,4()S.:]6

5,297.1 n

[33]

Jun 28 1932

Received June 29, 1932

Claims Control Section

IT:AR:E-1

NF
Mr. Perc}^ L. Pettigrew,

1616 Russ Building,

San Francisco, Calif.

Sir:

Your claim for refund of $5,297.13, individual

income tax for the year 1928, has been examined

and will be rejected for the following- reasons:

The basis of 3^our claim is the computation at-

tached hereto, wherein one-half the income attri))-

uted to be from personal service has been eliminated

from your return as representing income taxable

to your wife. You request a refund of the difference

between the amount of tax assessed on your joint

return filed, on March 15, 1929, and the amount

which would have been due from you had your wife

tiled a separate return on that basis.

On March 4, 1929, Income Tax Ruling 2457, (Cu-

mulative Bulletin VIII-1, page 89, became effective.

This ruling provided that husband and wife domi-
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cilecl in California might thereafter in rendering

original separate returns report one-half of the in-

come from conmiiinity property acquired on and

after July 29, 1927. It further provided that husband

and wife might thereafter report in original sepa-

rate returns one-half of salaries, wages and fees

earned by either spouse on and after July 29, 1927,

which are community property.

This ruling became effective prior to the date your

return for the year 1928 was due and therefore,

separate returns on the community property basis

should have been filed by you and your wife.

The statuton^ right of choice as to the tiling of

joint or separate returns is exhausted on expiration

of the time for filing returns and the change of basis

by amended returns is not permitted after such ex-

piration. See the decision of the Circuit Court of

Appeals (29 Fed. (2d) 654) affirming the decision

of the United States Board of Tax Appeals in the

case of Buttolph v. Commissioner (7 Board of Tax

Appeals 310). See also the decision of the Circuit

Court of Appeals for the Fifth Circuit (39 Federal

(2d) 340) in the case of Rose v. Grant. [34]

Since separate returns on the community property

basis were not filed by you and your wife on or

before March 15, 1929, the date on which 1928 re-

turns were due to be filed, and the date on which

your statutory right to file separate returns was

exhausted your claim will be rejected.

In accordance with Section 1103 (a) of the Reve-

nue Act of 1932 official notice of the disallowance
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of claim will be issued by registered mail.

Respectfully,

J. C. WILMER,
Deputy Commissioner,

By (Signed) D. D. ROBINSON
Head of Division

N.F. C.J.R. M-K P.H.S.

AR-E-1 6/17/32 6-20-32 6-20-32

6-14-32 [35]

Plaintiff thereupon rested.

Miss PHILLIPS: I have nothing to offer. I

move for judgment in favor of defendant on the

ground that there was an election made under the

statute which is binding upon the plainitff.

Mr. ALTMAN: The plaintiff moves for judg-

ment for plaintiff on the gTound that his claim

for over-payment of taxes is sustained by the evi-

dence and the law.

Miss PHILLIPS : I also wish to point out that

the division of earnings of the plaintiff as distin-

guished from the earnings from the property is in-

volved here, the question of amount. I would like

to present the point by argument.

Mr. ALTMAN: Suppose we brief the question

upon the election, and if that question is determined

in favor of plaintiff that defendant's and plain-

tiff's counsel attempt to adjust by stipulation what

is proper in the way of computation.
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The COURT: The impression I have at this

time is that there is no binding election. Do you

wish to argue that ?

Oral argument was thereupon made by counsel

for plaintiff and counsel for defendant. At the con-

clusion of oral argument, the Court said:

"There is no doubt in my mind but that

there was no binding election on the plaintiif

in this case. I do not think that any aniomit

of argument would change my thought on that.

Counsel for plaintiff may prepare Findings of

Fact and Conclusions of Law in accordance

with Rule 42, provided it can be agreed between

counsel as to the precise amount to be inserted

in the findings."

Miss PHILLIPS : I understand your Honor de-

nies my motion for judgment. [36]

The COURT: Yes, the motion for judgment for

defendant is denied and an exception noted (Said

exception is hereby assigned as Defendant's Excep-

tion No. 1). Judgment for plaintiff as prayed;

findings of fact and conclusions of law to be filed

in accordance with Rule 42.

Thereafter findings of fact and conclusions of law

were made and judgment thereon entered, counsel

for plaintiff and defendant having agreed upon the

earnings of plaintiff as distinguished from the earn-

ings from property, and upon the computation of

the judgment in the event that the Court found

there was no binding election.
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WHEREFORE defendant, within the time re-

quired by law and as extended by order of Court,

presents this Bill of Exceptions and prays that the

same be settled, allowed and approved by Court.

H. H. McPIKE,
United States Attorney,

ESTHER B. PHILLIPS,
Asst. United States Attorney. [37]

[Title of Court and Cause.]

STIPULATION FOR SETTLEMENT
OF BILL OF EXCEPTIONS.

It is hereby STIPULATED by plaintiff and de-

fendant, through the respective attorneys of each

of them, that the foregoing Bill of Exceptions con-

stitutes all of the proceedings had and all of the

testimony and evidence offered and received on the

trial of said action, and that said Bill of Exceptions

may be approved and settled by the Court as correct

in all respects.

GOLDMAN & ALTMAN,
Attorneys for Plaintiff.

H. H. McPIKE,
United States Attorney,

ESTHER B. PHILLIPS,
Asst. United States Attornev.
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ORDER APPROVING AND SETTLING
BILL OF EXCEPTIONS.

The foregoing Bill of Excej)tioiis, having been

proposed \vithin the time allowed by Rules of Court,

and as extended by Order of Court, and within the

term during which [38] said cause was decided, con-

tains all the evidence offered upon the trial of said

cause, is hereby approved and settled as correct in

all respects.

Dated: October 23, 1934.

(Sgd) A. F. ST. SURE
United States District Judge.

[Endorsed] : Service of the within by copy ad-

mitted this 6th day of October 1934, without waiA'er

))y plaintiff of right to object to settlement because

of expiration of time for presentation.

GOLDMAN & ALTMAN
Attorneys for Plaintiff.

[Endorsed] : Filed Nov. 23, 1934. [39]

[Title of Court and Cause.]

NOTICE OF APPEAL
To plaintiff above named, and to JOHN C. ALT-

MAN, ESQ., attorney for plaintiff

:

Please take notice that the defendant herein here-

by appeals to the United States Circuit Court of



vs. Percy L. Pettigrew 55

Appeals for the Ninth Circuit from the judgment

entered in this case on or about July 9, 1934.

H. H. McPIKE,
United States Attorney,

By ESTHER B. PHILLIPS,
Asst. United States Attorney,

Attorneys for Defendant.

[Endorsed] : Service of the within by copy ad-

mitted this 6th day of October, 1934.

GOLDMAN & ALTMAN,
Attorneys for Plaintiff.

[Endorsed] : Filed Oct. 6, 1934. [40]

[Title of Court and Cause.]

PETITION FOR APPEAL AND ORDER
ALLOWING APPEAL.

To the Honorable A. F. ST. SURE, United States

District Judge for the Northern District of

California

:

The defendant herein feeling aggrieved by the

judgment entered in this cause on or about July 9,

1934, against it, does hereby appeal from such judg-

ment to the United States Circuit Court of Appeals

for the Ninth Circuit for the reasons set forth in

the Assignment of Errors filed herewith, and prays

that this appeal be allowed, that citation be issued,

as provided by law, that a transcript of the rec-

ord, proceedings and documents upon which said

judgment was based, duly authenticated, be sent
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to the Clerk of said Circuit Court of Appeals under

the rules of such court, and that no bond or other

security be required of defendant upon said appeal.

H. H. McPIKE,
United States Attorney,

By ESTHER B. PHILLIPS,
Asst. United States Attorney,

Attorneys for Defendant.

ORDERED that the appeal be allowed, and that

defendant shall not be required to give any l)ond or

other security upon said appeal.

Dated : October 6th, 1934.

A. F. ST. SURE,
United States District Judge. [41]

[Endorsed] : Service of the within by copy ad-

mitted this 6th day of October, 1934.

GOLDMAN & ALTMAN,
Attorneys for Plaintiff.

[Endorsed] : Filed Oct. 6, 1934. [42]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

To the Honorable Judges of the United States

Circuit Court of Appeals for the Ninth Circuit.

Now comes the United States of America, and

files the following assignment of errors ui3on which

it will rely in its petition for review of the judgment

heretofore entered in this cause bv the United States
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District Court for the Northern District of

California.

—I—
The Court erred in entering its judgment in favor

of plaintiff.

—II—
The Court erred in denying the defendant's mo-

tion for judgment in its favor.

—Ill—
That the findings of fact made by the Court are

not supported by the evidence.

—IV—
That the findings of fact made by the Court do not

support the conclusions of law therefrom. [43]

—V—
That from the findings of fact made by the Court

the conclusions of law should have been in favor

of a judgment against plaintiff and in favor of

defendant.

H. H. McPIKE,
United States Attorney,

ESTHER B. PHILLIPS,
Asst. United States Attorney.

[Endorsed] : Service of the within by copy ad-

mitted this 6th day of October, 1934.

GOLDMAN & ALTMAN,
Attorneys for Plaintiff.

[Endorsed] : Filed Oct. 6, 1934. [44]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL

To the Clerk of the United States District Court for

the Northern District of California

:

Please prepare and transmit to the Clerk of the

United States Circuit Court of Appeals for the

Ninth Circuit a transcript of the record in the

above-entitled cause for the use of said Circuit

Court of Appeals, including therein the follo^Ying:

1. Judgment Roll, and Bill of Exceptions, if any.

2. Opinion of the court, if any.

3. Assignment of Errors.

4. Petition and Order Allowing Appeal.

5. Notice of Appeal.

6. Citation on Appeal.

7. This Praecipe.

H. H. McPIKE
United States Attorney

By ESTHER B. PHILLIPS
Asst. United States Attorney

Attorneys for defendant.

[Endorsed] : SerA'ice of the within by copy ad-

mitted this 6th day of October, 1934.

GOLDMAN & ALTAIAN
Attorney for Plaintiff.

[Endorsed] : Filed Oct. 6, 1934. [45]



vs. Percy L. Pettigrew 59

CERTIFICATE OF CLERK, U. 8. DISTRICT
COURT TO TRANSCRIPT OF

RECORD.

I, WALTER B. MALING, Clerk of the District

Court of the United States, in and for the Northern

District of California, do hereby certify the fore-

going 45 pages numbered from 1 to 45 inclusive, to

he a full, true and correct cop3^ of the record and

proceedings as enumerated in the praecipe for rec-

ord on appeal, as the same remain on file and of

record in the above-entitled suit, in the office of the

Clerk of said Court, and that the same constitutes

the record on appeal to the Untied States Circuit

Court of Appeals for the Ninth Circuit.

I further certify that the cost of the foregoing

transcript of record is $9.75; that said amount has

been charged against the L^nited States and the

original Citation issued in said suit is hereto an-

nexed.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed the seal of said District

Court this 28th day of November, A. D. 1934.

[Seal] WALTER B. MALING,
Clerk United States District Court for the

Northern District of California.

By J. P. Welsh,

Deputy Clerk. [46]




